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ficed In the effort to reduce crime, as
worthy as Lhat goal Is. Let us not forget
that innocent and gullty alike are caught
in this kind of net, While more sophlsti-
cated, substantial citizens are protected
by thelr knowledge or even their appear-
ance, titles I and IOI patently diseriml-
nate against the less knowledgeable, less
fortunate members of soclety.

Title II s g reversion toward the antl-
quated McNaughten rule of abllity to
distinguish “right from wrong” as a test
of eriminal insanity, It would annul the
more enlightened evaluation of District
of Columbia Federal court decislons, re-
lying upon the Durham rule, as modified
by the McDonald case. The Durham and
McDonald rules provide that a person is
not criminally responsible If kis act was
the product of & mental disease or defect
which Impairs behavior control, Title XX
disregards 50 years of development of
the behavioral sciences. In the hearings
last year, the U.S. altorney for the Dis-
triet of Columbla, David Acheson,
testified:

The Départment of Juskce feels that it
would be best for the system hera If we
could llve with theose McDonald rules a lttle
longer before the criteria were changed agaln
by statute, and give us & chance to work our
problems out with the court under that guite
promising set of rules. (Hearings p. 148.)

Title IT provides that the jury shall not
be lold of the consequences of a verdict
of not gullty or acquittal on grounds of
mental disease. The minorlty views of last
year's report state:

Hospltal authoritles are very conservative
about recommendIing release of a person com-
mitted after 8 criminal charge,

Jurfes should bg aware of the proce-
fures. In addition, under this bill the de-
fendant would have to establish mental
disense s A defense by a preponderance
of the evidence,

Mr. Speaker, the proponents of this
measure claim that it will result Jn a
lower crime rate. However, nothing in the
bill will avorably affect the deep soclal
roots from which crime grows, Nothing
in ¢ will iImprove the quality of law en-
forcement, nor will it provide for more
eficient practices in the courts. It simply
rrants sweeping powers of arrest and
harsher penalties.

Last year, acknowledging the urgent
need to remedy the growing crime rate,
President Johnson vetoed the District of
Columbia crime bill. Specifically he ob-
Jected to: police Interrogatlon prior to
arrest, the detention of materlal wit-
nesses under harsh conditions, prior re-
slraint of publications that might be ob-
scene, and mandatory minimum sen-
tences, which he termed “a step back-
ward In judicial and correction polley.”
Fundamental constitutional questions,
the President sald, pervade the bill,

Two of the grounds upon which Presl-
dent Jonnson vetoed the measure—
Dollce interrogation prior to arrest and
mandatory minimum sentences—remain.
In addition, title I adds a new repugnant
provision for preventative detention on
probable cause without a werrant,

1 firmly second the President's position
that the solution to crime les in betier
tralned and pald policemen, better staffed
courts, and “a great natlenal effort to
HITt the blight of bad housing, poor edu-
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cation, and unemployment from our
cities,” This eflort, said the President in
his veto message, "attacks the conditions
which nourish high crime rates.”

I might add that the existence of this
blll, and of the shocking conditions with-
in sight of the Capitol which produce
crime, are further arguments in favor of
meaningful home rule. Shortsighted
measures, which show contempt for due
process, neither contain erime, nor stem
its causes,

Mr. HAGAN, Mr, Speaker, all respon-
sible persons are concerned with the re-
habllitation of convicted criminals. But
of late we have noted an appalling tend-
ency on the part of many well-inten-
tioned people toward considering re-
hebilitation as the cnly, or prime, so-
lublon to the staggering crime problem
now running rampant in the District of
Columbia.

These same people apparently lgnore
the fact that rehabfitation must fol-
low arrest, trial, and conviction of the
criminal, Yet every year, thousands of
felons are not arrested and brought to
trial, In some cases, this is because their
crimes are never reported. In other cases,
they are not arrested even though their
crimes are reported. Experts Lell us that
only about 3 percent of those responsible
for crimes in the District are arrested.
And so rehabilitation, while a necessary
part of remedying the crime problem,
can reach only & small portion of those
it would affect, under present circum-
stances,

Our prime consideration must be pro=-
tection of lives and property. This can-
not be accomplished by the spoon-feed-
ing of criminals or the hamstringing of
our law enforcement agencies.

‘We must have 8 means of swift ar-
rest and trial of felons, coupled with
more stringent laws and stiffer penal-
ttes. Then and only then can rehabiilta-
tlon be considered a valld part of com~
bating crime.

One of the greater faclors in con-
sidering the overall crime pleture [n the
District of Columbla is the practice of
reducing felony charges to misdemean~
ors. Unfortunately, this practice Is be-
coming more prevalent every doy in Dis-
trict courts. Of 360 felony charges Aled
last month In the District of Columbla
U.S, attorney's office, 175 were reduced
to misdemeanors. This practice Is con-
doned on the dubious grounds that It
prevents a formidable backlog of cases
from overloading the District court,
since such reduction of charges moves a
case from District court to the District
of Columbia court of general sesslons.

This practice has {wo mejor negative
consequences; 1t encourages those '‘re-
peaters,” who know they will get off with
a llghter sentence than thelr crime de-
serves, and 1t fosters in the law-abiding
citizen a growing disrespeet for the
courts and the laws.

Mr, COHELAN, Mr, Speeker, I want to
associate myself with the separate views
on H.R. 10783 on page 56 of the commit-
tee's report and slgned by slx distin-
gulshed members of the committee.

One cannot have served on the District
of Columbla Commitiee, as I dld for some
years without belng aware of its many
critical problems. Like all large cities in
the United States, Washington, D.C., has,
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among other things, a serious crime prob-
lem, However, from my own experlence
with legislation similar to that presently
before the House, I have my own misgiv-
ings which ave well expressed in t)e sep-
arate views relating to the provisions of
titles IT and III. I fee] that before final
actiont is taken on this legislalion these
seclions should be perfected. There nre
other recommendations concerning the
crime problem in the District of Celum-
bla that should also recelve favorable
conslderation,

Specifically, I oppose any erosion of the
Durham rule relating to the criminal re-
spensibility of an accused if his unlawful
ach was a product of mental disease or
mental defect. There are a number of
court decisions which carefully define
this rule, and the bill before us today
would appear to upset this growing body
of law. To shift the burden of proof to
the defendant in cases where the plea Is
insanity ralses, in my judgment, serious
constitutional questlons.

Tam inclined to believe that the inves-
tigative arrest a5 now set forth In the bill,
and despite the stalements made in sup-
port of it, will prove to be unconstitu-
tonal. Moreover, it has been proven in
many Ltherough studles that investiga-
tions of this type very seldom lead to con-
victions on the charges.

Mr. Speaker, I vote for this blll today
with strong reservations, I do so in the
hepe that the Senate-House conference
commlitiee will remove these imperfec-
tions in the bill, If the cffending titles are
not perfected I will not be able to vote
for the conference report.

Mr. CONYERS, Mr, Speaker, the pro=
posed District of Columbia crime bill,
H.R. 10783, Is unconstitutional. I opposed
the omnibus Distrlet of Columbia crime
Dbill, as offered by the District Committee
In 1965, a5 unconstitutional. I was greatly
heartened by President Johnson's veto of
the bill last fall. Theugh the sponsors of
this bill clalm It Is 8 compromise beiween
last year's crime bill and the bill pro-
posed by the adminlstration, it is, in fact,
stlll unconstitutional and quite ob-
Jjectionable, Just as was the bill that the
President vetoed., s

I only have a short time allotted to me
to discuss this blll. I would like to sum-
marize my objections to the bill by read-
ing from the statement on the bill pre-
pared by the Washington Bar Associ-
atlon, on my request, which s an excel-
lent and exhaustive analysis of each sec-
tion of the bill,

Fitst of all, the bill tramples on basle
constltutionnl rights by overriding Lhe
Mallory rule, which requires that an ar-
rested person be taken lmmediately be-
fore a court. This bill Instead ellows a
4-hour delay.

Second, the bill drastically alters the
Durham rule requiring plea of insanity
23 a defense ngalnst eriminal charges.
‘The Durham rule Is clear and well de-
fined, and requires that a defendant
must prove by the substantlal body of
the evidence that he was not responstble
for hls conduet. This bill would instead
put upon the defendant the much greater
burden of establishing his innocence of
the criminal charge on the basts of & pre-
ponderance of the evidence, This extreme
and unusyal burden upon the defense in
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a criminal prosecution certainly goes
agalnst the entire basic tenels of Amer-
can justice, which regulres that the
major burden of procf be laid upon the
prosecution and not upon the defense,
The Durham rule was established some
years ago and has proven that it pro-
motes justice and does not result in any
extreme burden upon law enforcement.

Mr. Speaker and my colieagues, I can-
not stress too much that thls bill will
not cure the crime problem in the Dis-
trict of Columbia. The basic problems of
crime can only be dealt with by meeling
the basic causes of crime, What this bill
does is attempt te eliminale injustice
agalnst some Americans, the viclims of
crime, by perpetraling Injustice against
those who happen to be accused of crime,

Because of the very short time allowed
me during this debate, I am inserting
the complete statement of the Washing-
ton Bar Association opposing this bill,
as prepared hy its president, Attormey
Alexander Benton, 2 distinguished mem-
ber of the District of Columbia bar, to be
inserted in the Recorp immediately fol-
lowing my remarks. This statement is an
excellent and thorough analysis of the
bill and I commend it highly to my col-
leagues!

THE WASHINGTON BAR ASSCCIATION,
C
Waskington, D.C., Juite 26, 1967
Hon. JoHN CoNYERS, Jr,
The House of Represcutatives,
Washington, D.C,

DeaR CONGRESSMAN CoNYERS: Pursuant to
your request, enclosed please find n state-
ment on behalf of the Washinglon Bar Asso-
ciptlon in opposition to Crime Bill H.R.
10783,

If and when It becomes advisable a rep-
resentallve of the Assoclation will be avall-
able to appear befote the appropriate Cone
gresslonal Commlttee nnd testify in opposl-
ilon to the bill.

Very truly yours,
ALexaNvER L. BENTON,
President.
STATEMENT OF ALEXANDER L. BENTON oN Br-

HALF OF THE WABHINGTON BAR ASSOCIATION

IN OPPOSITION TO THE DISTRICT OF COLUM~

BIA CrIMe BILL REPORTED DY THE HOUSE

DisTRICT CoMMITTEE—H.R. 10783

As early as 1963, at the tlme the Senale
District Committes was holding hearings on
the omnibus crime bill, the Washington Bar
Assoclation went on record as oppesing the
bill. More recently, the Washlogton Bar As-
soclation had occaslon o forward n speclal
letter to the President expressing opposition
to the crime blll passed lust year and urging
him to veto it,

The bll just reported cut by the House
Districk Committee 15 essentielly the same
as the Omnibus Crlme Bl elthough its
sponsors clalm 1t Is a compromise between
Iast year's crime blll and the bill proposed by
the Administratlen. Be that as It may, an
examination of key sections merite special
comment and because of the objeciions ralsed
thereto the bill as 4 whole becomes unac-
ceptable. In consldering the bill one cannot
help but note the ostenslble purposes of the
blll, the backgrounds of the sponsors, the
racial constituency of the District of Colum-
bla and the people who are most Itkely to be
affected, In a dirgct manner, by operation of
the blll

The specific titles objected to and the
reasons therefor ate set forth hereln below.

TIILE T

5ec. 101. This section of the bill extends
the arrest authority of pollce ofcers of Lhe
Metropolitan Police Department to cover cor-
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taln situallons and offenses nol previously
covered under exlsting sectlons of the District
of Columbia Code buk at the seme time it
takes away a basic consiitutional right of
the arrested person, a right which is recog-
nized In the current correspondlng section
of the D.C, Code, Lhat is, the bill ellminates
the requirement that the arrested person be
taken immedlately and without delay, before
the proper court or a judlcial officer,
TITLE T

This title is objectionable In several re-
spects.

It substitutes the American Law Instltute
test of insanlty for the Durham Rule, 8§
clarified and supplemented by McDonald.
Because the Durham Rule, &s it is known in
the Distrlct of Columbla, {s the product of
case law developed by the courts in a num-
ber of declsions, It's dynamic and viable and
has some fexiblllty and elasticity, Accord-
Lngly, to put It In statle statutory form at
thls time would be a grieveus mistake, More-
over, the American Law Institute test shifls
emphasls tn the test from a focus of diseases
offense to one of conduct-law requirenients,
with no substantlal difference In ultimate
results in the event the defendant is In fact
mentally {ll,

Sec. 201(¢) (1). This section not only Te-
qulires the defendant to afirmatively plead
the Insanily defense but [t also requires
that the insanlty defense be established by
n preponderance of the evidencs, This Is con-
trary to the Federal due process presumption
of Innocence and the prosecution's burden of
persuaslon and truth, Moreover, it flles di-
rectly In the face of the Supreme Court test
applfed In the Davies ¢ase to the effect that
If there ls "some" (emphasls supplled) evi-
dence supporting the defendant's clalm of
mentsl disability, he is entitled to have that
issue submltted 10 the jury.

Sec. 201(f). Thls section would prohiblt
the court or counsel for the government or
the defendant from advislng the jury as to
the consequences of & verdict of not gullty
on the ground of mental dlsease or defect
exclud!ng responsibility. This is an lll-con«
celved and arbitrary provision, It can only
result In many slck, mentally (1l and dis-
ensed and defected persons belng found
gullty and belng sent Lo prison when they
should be sent to s hospltal for treatment,
Thls Is true notwithstanding other provi-
slons In this title designed to safeguard
sgainst such by providing for pest-trial and
convictlon machinery, via hearing and re-
celving evidence of meatel illness prior to
Imposltion of seatence, Furthermore, for
those that do not escape the attentlon of the
court and enjoy the benefits of the post-trial
hearing 1t can only menn a duplication of
effort on the part of the court, the prosecu-
tor, the defense attorney, with attendant
additlonal costs and expense and consump-
tion of time to do what could have been
done at the tlnte of the tria] on the merils,
simply by advising the Jury as to the conse-
guences of a not guilty by reason of lnsanity
verdlct,

TITLE I

Tiile ITL is partlcularly troublesome and
obnexlous, It I8 dangerous. This title would
empower any officer of the Metropolltan Po-
lice Department to detaln any person abroad
whom the officer reasonably believes s com-
mitted or hns commltted n crime, Moreover,
this title would deny that a person s ar-
rested when In fact the persen is arrested. It
would require o citizen to answer questlons
upon the demands of o police officer when he
has not been arrested, contrary to the Fifth
Amendment to Lhe Constitulion and desplte
Muanda, Under this title the police are
clothed with too much authority, and It
makes the police officer both judicinl officer
and prosecutor.

This title con only lead to widespread,
dragnet nrresls without probable cause and
serve os a vellele {or harassment, In addi-
tlon, the obvjous objection to this bilL 1

June 26, 1967

that under Lhis Litle police officers would be
provided with an open sesame to resort to
third degree tactlcs; and would be further
provided with pseudo short cuts to solving
crimes, at the rlsk of sacrificlng the Con-
stitutional Rights of cltizens, The foregoing
factore become Increasingly Impoeriant when
consideratlon ls given to the fact that the
cltlzenry of the District of Columbla Is more
than 625 Negre while the composltion of
the Metropolitan Pollce Department s ap-
proxlmately 80¢; white and the vast majorily
are nonresidents. Therefore, it would appear
that the bill should have a concomitant pro.
vision for improving the standard of traln-
Ing and callbre of the consltuents of the
Police Department, requlting members to be
resldents of the District of Columbla, and
providing machinery for lmproving police-
community relatlons.

Excerpls from an editorlal in the Wash.
Ington Post under date of October 24, 1566
in connectlon with last year's crime blil are
patticularly apropos:

“Title ITI of this bill empowers any Metro-
polltan pollceman to ‘detain any person
abroad whom (sl¢} he has probable cause to
belleve Is committing or hias committed a
crime,’ It empowers the police, In thelr abso-
lute and unchecked dlscretion and without
requiring eny judielal determination as to
whether probable cause existed, to detain
end Interrogate suspects for g perfed of four
hours. It says expressly that 'such detentlon
shall not be recorded as an arrest In any oM-
clal record,” And 1t neglects to say anylhing
which would forbld the police to rearrest
suspects and detaln them for another four
hours over and over agaln when the inltial
detention perlod has explred.

"Make no mistake aboul the purpose and
effort of thls bill. It is meant to reinstitule
arrests for investlgation. The detentlon and
interrogation can have no other intent. They
dre designed to clrcumvent the courls and
glve the pollce an absolute power. But the
situstion would be even more dangerous than
under the old system of srrests for Investiga-
tion outlawed by the District Commissioners,
For, by pretending that detention does not
constilute arrest, the bill would permit pollce
to hold suspects Indefinitely without any
record of their incarceration—without afford-
Ing relatives or Triends or lawyers any means
of finding them.

“Thls ls the very definition of a pollee
state, Such police power existed In Nazl Ger-
many and in Fasolst Ttaly; 1t exists today In
the Soviet Union and in Communist China,
But It has never, until now, been counte-
nanced in the United States, To say that
such power 13 not dangerous Is to deny the
whole of the Amerlcan experlence.”

TITLE V1

Sec. 602—Burglary,

Sec. 603—Robbery,

Sec, 805—Commitiing erlme when armed—
Added punishment,

This title dlvides burglary Inte two de-
grees, with different penaltles for each, First
degree burglary carries o panalty of "'not less
than five years nor more than thirty years”
Second degree burglary carrles a penalty of
“not less than two years nor more than
Afteen years."”

The crime of robbery has been made more
serlous In the sense that the penalty has
been Inereased with respect to the minimwn
sentence, Under the bl It is “not less than
four years."

The penalty for the offense of commit-
ting crime when nrmed has heen made more
severe and the offense broadened. The hill
provides that the additlonn} punlshment to
that provided for the ¢rime may be “an (n-
determinate number of years up to life as
determined by the court,” And If convicted
more than once of tho offense “the courl
shall not suspend his sentence or glve him
o probatlonary sentence.” The exisling Code
has boen broadened to Include a number of
werpone and Instruments other than g pls-
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